STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
DI VI SI ON OF REAL ESTATE,

Petiti oner,
VS. CASE NO. 96-0038

ANTONI O PRADO AND BAYSI DE
| NTERNATI ONAL REALTY, |INC. ,

Respondent s.

" N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Admi nistrative Hearings, by its
designated Hearing O ficer, Joyous D. Parrish, held a formal videoconference
hearing in the above-styled case on March 28, 1996, with the parties located in
M am , Florida.

APPEARANCES

For Petitioner: Theodore R Gay
Seni or Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Di vision of Real Estate
Rhode Bui l di ng Phase 11
401 Northwest Second Avenue N607
Mam , Florida 33128

For Respondent: Antonio Prado, pro se and as President of
Baysi de International Realty, Inc.
1390 Brickell Avenue, Suite 230
Mam, Florida 33131

STATEMENT OF THE | SSUE

The central issue in this case is whether the Respondents comrtted the
violation alleged in the adm nistrative conplaint; and, if so, what penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

Thi s case began on August 18, 1995, when the Departnment of Business and
Pr of essi onal Regul ation, Division of Real Estate (Departnent) issued an
adm ni strative conpl ai nt agai nst the Respondents that alleged four violations of
law. More specifically, the conplaint alleged that Respondent, Antonio Prado,
i ndi vidual ly, and through his business, Bayside International Realty, Inc., had
been guilty of cul pabl e negligence or breach of trust in a business transaction



in violation of Section 475.25(1)(b), Florida Statutes. Further, the conplaint
cl ai med Respondents had pl aced nore that $200.00 of personal funds in an escrow
account in violation of Section 475.25(1)(e), Florida Statutes and Rule 61J2-
14.010(2), Florida Adm nistrative Code.

The Respondents tinely disputed the allegations of fact and requested a
hearing. The matter was forwarded to the Division of Adm nistrative Hearings
for formal proceedi ngs on January 5, 1996.

At the hearing, the Respondent, Antonio Prado, testified on behalf of the
Respondents. Petitioner relied on the responses to the request for adm ssions
and interrogatories which have been filed in this cause. Petitioner's exhibit 1
was received into evidence w thout objection

A transcript of the proceeding has not been filed. Specific rulings on the
Respondent s’ proposed findings of fact are included in the appendix at the
conclusion of this order. Petitioner has not filed a proposed recomended
order.

FI NDI NGS OF FACT

1. At all tinmes material to this case, Respondent, Antonio Prado, has been
a licensed real estate broker in the State of Florida, |icense no. 0138312.

2. Respondent, Antonio Prado, is the President and qualifying broker for a
real estate conpany called Bayside International Realty, Inc.

3. Respondent, Bayside International Realty, Inc., has been issued rea
estate |icense no. 1001760.

4. The Departnent is the state agency charged with the responsibility of
regul ating real estate |icensees.

5. On January 13, 1995, an investigator enpl oyed by the Depart nent
conducted an office inspection and audit of the Respondents' place of business.

6. During the course of the audit, the investigator discovered that the
escrow account for the business contained $1,000.00. None of the $1,000.00 was,
in fact, "trust funds" owed or belonging to a third party as Respondents have
not held "trust funds" since August, 1990.

7. The investigator advised Respondent that he was not allowed to hold
personal funds in excess of $200.00 in the conpany escrow account. Based upon
that information, Respondent inmmediately, on January 13, 1995, renpved $800. 00
fromthe escrow account |eaving a bal ance of $200. 00.

8. The purpose of holding $1,000.00 in the account related to a Barnett
Bank policy which required the m ni num bal ance of $1,000.00 to avoid service
charges on the account.

9. Respondent, Antonio Prado, has not been active in the real estate
practice for several years and was unaware of changes to the escrow policy
dating back to Decenber, 1991, which prohibit nore than $200. 00 of persona
funds in an escrow account.

10. Respondent, Antonio Prado, has been licensed for 19 years and has
never been disciplined for any violations of the real estate |aw



11.

CONCLUSI ONS OF LAW

The Division of Administrative Hearings has jurisdiction over the

parties to, and the subject matter of, these proceedings.

12.

The Departnent bears the burden of proof to establish, by clear and

convi nci ng evidence, the allegations of this case.

13.

14.

15.

Section 475.25(1), Florida Statutes, provides, in pertinent part:

The conmi ssion may deny an application for
licensure, registration, or permt, or re-
newal thereof; may place a |icensee,
registrant, or pernmittee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an administrative fine not to
exceed $1,000 for each count or separate
of fense; and may issue a reprinmand, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or applicant:

* * *

(e) Has violated any of the provisions of
this chapter or any |awful order or rule nmade
or issued under the provisions of this chapter
or chapter 455.

Rul e 61J2-14.010(2), Florida Adnministrative Code, provides:

A broker is authorized to place and naintain

up to $200 of personal or brokerage business
funds in the escrow account for the purposes

of opening the account, keeping the account

open and/or paying for ordinary service charges.

Rul e 61J2-24.001, Florida Adm nistrati ve Code, sets forth the

gui del i nes regardi ng reconmended penalties in this type of case. As to a

viol ation of Section 475.25(1)(e), Florida Statutes, the rule provides for a
penalty ranging froma reprinand and/or a fine up to $1,000.00 per count to up
to 8 years suspension or revocation. Such rule also provides for mtigating and
aggravating circunstances which may be considered. They are:

1. The severity of the offense.

2. The degree of harmto the consuner or public.

3. The nunber of counts in the Administrative
Conpl ai nt .

4. The nunber of times the of fenses previously
have been comritted by the |icensee.

5. The disciplinary history of the Iicensee.

6. The status of the licensee at the tinme the
of fense was comm tted.

7. The degree of financial hardship incurred by
a licensee as a result of the inposition of a
fine or suspension of the license.

8. Violation of the provision of Chapter 475,



Florida Statutes, where in a letter of guidance
as provided in Sec. 455.225(3), Florida
Statutes, previously has been issued to the

i censee.

16. In this case, the Departnment has established that the Respondent,
Antoni o Prado, maintained in excess of $200.00 of his personal funds within a
conpany escrow account. M. Prado did not, however, maintain trust funds in the
account and did not "conmi ngle" personal funds with trust funds. |In fact, when
he was advised that he was not required to have an escrow account, the account,
whi ch had been long inactive, was closed. At best this was a technica
violation of a specific rule due to an inadequate understandi ng of provisions
related to escrow accounts.

17. \Wen confronted with the problemduring the office audit, M. Prado
took inmediate corrective action. No custoner, |icensee, or other third party
has been adversely inpacted by this technical violation. Moreover, the
Department has not established that the account was nmaintained in such a nmanner
as to constitute fraud, msrepresentation, conceal ment, false prom se, false
pret enses, cul pable negligence or any other act listed in Section 475.25(1)(b),
Fl orida Statutes.

18. Finally, it is concluded that the acts or om ssions of Respondent,
Antoni o Prado, are solely responsible for the technical violation in this cause.
Addi ti onal disciplinary action against the corporate |icensee serves no purpose.

RECOMVENDATI ON
Based on the foregoing, it is, hereby,
RECOMVENDED:

That the Florida Real Estate Conm ssion enter a final order determning the
Respondent, Antonio Prado, committed only a minor technical violation of Section
425.25(1)(e), Florida Statutes, and, in recognition of Respondent's exenplary
record as a broker, which, along with his willing, imediate action to correct
the error, denonstrates sound judgnment, issue a letter of reprimnd and gui dance
regardi ng escrow account rules and regulations. Al other allegations against
t hese Respondents shoul d be di sm ssed.

DONE AND ENTERED this 15th day of May, 1996, in Tall ahassee, Leon County,
Fl ori da.

JOYQUS D. PARRI SH, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 15th day of My, 1996.



APPENDI X TO RECOMVENDED CRDER, CASE NO 96-0038
Rul i ngs on the proposed findings of fact submtted by Petitioner:
None subm tted.
Rul i ngs on the proposed findings of fact submtted by Respondent:

1. Paragraphs 1 and 2 are rejected as statenents of fact as they are
restatenent of argument or comment nmade at the hearing.
2. Paragraphs 3 through 6 are accepted.

COPI ES FURNI SHED:

Henry M Sol ares

Di vi sion Director

Division of Real Estate

Depart nment of Busi ness and
Pr of essi onal Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900

Lynda L. Goodgane

Ceneral Counsel

Depart nment of Busi ness and
Pr of essi onal Regul ati on

Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399

Theodore R Gay
Seni or Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Di vision of Real Estate
Rhode Bui |l di ng Phase 11
401 Northwest Second Avenue N607
Mam , Florida 33128

Antoni o Prado, pro se and as President
of Bayside International Realty, Inc.
1390 Brickell Avenue, Suite 230

Mam, Florida 33131

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



STATE OF FLORI DA
DEPARTMENT OF BUSI NESS AND PROFESSI ONAL REGULATI ON
FLORI DA REAL ESTATE COW SS| ON

DEPARTMENT OF BUSI NESS
AND PROFESSI ONAL REGULATI ON,
DI VI SION OF REAL ESTATE

Petitioner
VS. CASE NO. 95-80228
95- 82153
ANTONI O PRADO and BAYSI DE DOAH NO. 96-0038

| NTERNATI ONAL REALTY, | NC

Respondent s

FI NAL CRDER

On July 16 1996 pursuant to s.120.57(1), Florida Statutes, the Florida Real
Estate Conmm ssion heard this case to issue a Final Oder.

Hearing Oficer Joyous D. Parrish of the Division of Adm nistrative
Heari ngs presided over a formal hearing on March 28 1996. On May 15, 1996 she
i ssued a Recommended Order, a copy of which is attached hereto as Exhibit A and
made a part hereof.

The Petitioner filed Exceptions to the Conclusions of Law and Penalty in
t he Recommended Order. A copy of these Exceptions is attached hereto as Exhibit
B and nmade a part hereof.

After conpletely reviewing the record and being otherw se fully advised,
t he Conmi ssion accepts Petitioner's Exception #1 which addresses Concl usi ons of
Law i n paragraph 18 of the Reconmended Order. The Commi ssion finds that Antonio
Prado and Bayside International Realty Inc. are one in the sanme entity and
t heref ore both Respondents shoul d be disciplined.

The Conmi ssion therefore adopts the Hearing Oficer's Findings of Fact and
t he Concl usi ons of Law except for paragraph #18. The Conm ssion adopts the
Petitioner's Exception in place of paragraph #18. The Conmi ssion adopts the
Hearing Oficer's Recormended Penalty as to Antonio Prado. Based on the
acceptance of the Petitioner's Exception the Conm ssion finds Bayside
International Realty, Inc. guilty of violating s.475.25( 1 )(e) Florida
St at ut es.

The Florida Real Estate Conmi ssion therefore ORDERS that Antonio Prado and
Baysi de International Realty, Inc. be reprimanded. The Conmm ssion finds that
the Hearing O ficer overl ooked the rule on maintaining $200.00 in the escrow



account. Therefore the Comm ssion Orders that the Respondent Bayside
International Realty, Inc. pay a $1000.00 administrative fine.

This Order shall be effective 30 days fromdate of filing with the derk of
t he Departnment of Business and Professional Regul ation. However, any party
affected by this Order has the right to seek judicial review pursuant to
s.120.68, Florida Statutes, and to Rule 9.110, Florida Rules of Appellate
Pr ocedure.

Wthin 30 days of the filing date of this Order, review proceedi ngs may be
instituted by filing a Notice of Appeal with the Cderk of the Departnent of
Busi ness and Prof essional Regulation at Suite 309 North Tower, 400 West Robi nson
Street, Olando, Florida 32801. At the sane tine, a copy of the Notice of
Appeal , with applicable filing fees, nust be filed with the
appropriate District Court of Appeal.

DONE AND ORDERED this 16th day of July 1996 in Ol ando, Florida.

Henry M Sol ares, Director
Division of Real Estate

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing was sent by U S
Certified Mail to: Antonio Prado, c/o Bayside International Realty, Inc., 1390
Brickell Avenue Suite 230 Mam, Florida 33131; by U S. Regular Miil to Hearing
O ficer Joyous Parrish, Division of Adm nistrative Hearings, 1230 Apal achee
Par kway, Tall ahassee, Florida 32399-1550; and a copy provided to Steven D.

Fi el dman, Esquire, DBPR, Post O fice Box 1900, Ol ando, Florida 32801,this 27th
day of Septenber, 1996.



